INTRODUCTION
In recent years, elected officials, legal commentators, and the national media have focused a great deal of attention on federal statutes that impose obligations on state and local governments without funding the costs of compliance.' State and local officials frequently complain about the severe impact of these unfunded mandates 2 on their budgets: 3 the rising cost of such mandates may force states to increase taxes, cut back on existing services, or forgo the addition of new services! Furthermore, unfunded mandates may decrease the political accountability of members of Congress, who create the mandates but place the burden of paying for them-through politically painful methods like raising taxes or decreasing existing services--on state and local officials. 5 As far as the states are concerned, "unfunded" is a dirty word.
But is there anything constitutionally repugnant about the fact that a particular federal mandate is not accompanied by adequate funding? States claiming that a federal mandate should be struck down on Tenth Amendment grounds 6 frequently argue that the inadequacy of funds for implementation strengthens their claim of unconstitutionality. 7 For the most part, courts have rejected this argument-but without explaining why. This Note attempts to provide courts with a simple yet previously unexplored reason to disregard funding when assessing the constitutionality of a challenged federal mandate: examining the adequacy of funding would involve the courts in policy issues that must be left to the legislative branch. When a federal mandate is challenged in court, only the structural nature of the mandate, not the adequacy of its funding, should dictate whether the statute will be upheld. ' Federal mandates have been around for a long time, but strong complaints and legal challenges from the states are a relatively recent phenomenon.' Most likely, this activism is tied to the increase in the number of unfunded mandates: 0 as one commentator has noted, "so long as the federal government supplied states with sufficient funds, complaints were minimal."" As the number of unfunded mandates has grown, so has the cumulative effect of paying for them; state officials perhaps cannot afford not to challenge some new mandates. The political controversy that surrounds a particular mandate may also influence an official's decision to challenge it.
Two recent politically-controversial and inadequately-funded mandates have prompted a number of constitutional challenges, providing an opportunity to examine courts' treatment of the funding issue. The National Voter Registration Act (NVRA or "Motor Voter" Act) 12 and the Brady Handgun Violence Prevention Act (Brady Act),' both passed by Congress in 1993, stem from highly charged political issues; neither provides for full reimbursement of the states' costs of implementation.' 4 The Brady Act is one of the most controversial gun-control measures ever passed in the United States, consuming over seven years of congressional debate before finally becoming law." The Motor Voter Act, which requires states to facilitate voter registration in various ways, seems, on its face, less likely to invite controversy, but its passage also involved partisan politics: the statute was expected to significantly boost Democratic party registration. 6 These political factors undoubtedly played a role in state officials' decisions to resist the imposition'of these two federal mandates by fighting them in court. 7 Ironically, the characteristics of a congressional mandate that are most important to state officials-the level of funding accompanying it and partisan political issues behind itt--are quite unimportant when it comes to deciding the merits of a Tenth Amendment challenge. When evaluating the constitutionality of a federal law imposing duties on the states, courts should be concerned not with the law's funding and political popularity, but rather with how the command to the states is structured.
In its modern federalism cases, the Supreme Court has set forth several rules for determining when a mandate to the states is constitutional. A statute is invalid if it exceeds the scope of the constitutional power under which Congress purports to be legislating. 19 A mandate will also be struck down if it directly instructs a state legislature to enact particular legislation: "Congress may not simply 'commandee [r] the legislative processes of the States by directly compelling them to enact and enforce a federal regulatory program.'" A statute that requires states to choose between two or more regulatory options is unconstitutional if the Constitution does not "authorize Congress to impose either option as a freestanding requirement."'" A statute providing financial incentives for a state to adopt a particular policy may be invalid if the financial inducement is "so coercive as to pass the point at which 'pressure turns into compulsion.' ' And a state may argue that it for cert filed, 64 U.S.L.W. 3856 (June 13, 1996) .
However, not all litigation related to the Brady Act involves officials unwilling to carry out the Act. In Roy v. Kentucky State Police, 881 F. Supp. 290 (W.D. Ky. 1995), county sheriffs sued the state police to determine which group would have the privilege of carrying out the Brady Act duties. See id. at 290. 18. As one commentator observed, "The central issue [for politicians at the state level] is not the legitimacy of federal action; it is the relative balance (or imbalance) of federal and state funding." Fisher, supra note 9, at 474. This is not to say that legitimate constitutional concerns are never behind a state government's decision to resist implementing a federal mandate. The degree of intrusiveness of a federal mandate on state autonomy may also prompt state resistance to a federal mandate. See infra notes 20-22 and accompanying text.
19. See, eg., United States v. Lopez, 115 S. Ct. 1624, 1634 (1995) (holding that Gun-Free School Zones Act exceeds the scope of Congress' Commerce Clause power); Seminole Tribe v. Florida, 116 S. Ct. 1114 Ct. , 1119 Ct. (1996 should be excused from complying with a generally applicable law because of "failings in the national political process" that led up to the statute's enactment.' However, "[n]o Supreme Court decision has applied the Tenth Amendment to invalidate congressional action on the ground that the action constituted an 'unfunded federal mandate."' 24 None of the above tests involve an inquiry into whether the amount of funds accompanying the legislation is sufficient, and the lower federal courts should not take it upon themselves to create such a test. Part I of this Note will describe the duties imposed on the states by the Motor Voter Act and the Brady Act, and will examine lower courts' treatment of the funding issue in cases challenging the constitutionality of those statutes. Part II will demonstrate that the few statements the Supreme Court has made on the issue of funding for such mandates militate against treating the presence or absence of funding as a determinative factor in a challenge to a federal mandate. Part H will argue that, as a general rule, the adequacy or inadequacy of funding is not relevant to the constitutional analysis because of a fundamental separation of powers principle: Congress, not the judiciary, is responsible for determining the appropriate amount of funds that will accompany federal legislation. Part Ill will also discuss exceptional circumstances that might justify taking funding into account. states that conditions attached to federal grants must be in pursuit of the general welfare, see id. at 207; that Congress must enable states to exercise their choice knowingly, "cognizant of the consequences of their participation," id. at 207; that the conditions must be related to the federal interest in particular national projects or programs, see id. at 207-08; and that the conditions must not be barred by other constitutional provisions such as the First Amendment, see id. at 208. But see Engdahl, supra note 2, at 62, 81 (observing that conditions attached to federal funds are rarely, if ever, struck down on grounds of coercion or lack of germaneness).
23. Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 554 (1985); see also ii at 550-57 (finding that since structural safeguards of the national political process adequately protect state interests, "judicially created limitations" on federal power are not necessary absent evidence of defects in the political process, id. at 551); New York, 505 U.S. at 160 (limiting Garcia's holding to laws of general applicability 
A. The "Motor Voter" Act
In 1993, acting pursuant to its Article I, Section 4 power to regulate federal elections,' Congress passed the National Voter Registration Act,' which requires states to allow individuals to register to vote in federal elections when applying for a driver's license.' The Act also requires states to provide for voter registration by mail and at disability and public assistance agencies." The Act does not provide for full reimbursement of states' costs, although some federal funding may be available to cover a part of the costs incurred by state agencies. 29 Several states, including California, Illinois, Michigan, Pennsylvania, South Carolina, and Virginia, refused to implement the statute, emphasizing its inadequate funding." When faced with lawsuits filed by voter organizations and the Justice Department, these states claimed that the Motor Voter Act exceeded Congress' Article I powers and thus violated the Tenth Amendment. 31 each case, the district court rejected this defense and upheld the statute. The courts reasoned that the Tenth Amendment did not apply since the Constitution specifically assigns to Congress-and hence does not reserve to the states through the Tenth Amendment-the authority to make or alter state regulations concerning the time, place and manner of federal elections: 32 "[c]onsequently, Congress through the [Motor Voter Act] may directly regulate the state's manner and means of voter registration without invading an area reserved to the states." 33 Both the Ninth and the Seventh Circuits, the only appellate courts that have reviewed Motor Voter challenges, affirmed the lower court decisions.'
Several of the states involved in these cases had attempted to bolster their Tenth Amendment claims with arguments or evidence relating to the financial burden imposed by the Motor Voter Act. 35 In Wilson v. United States, for example, California argued that "Congress exceeded the scope of its enumerated constitutional powers by requiring a state to expend resources to carry out a congressional mandate." 36 The courts' typical response to such an argument has been to reject it as irrelevant to the constitutional ( . . to enact the numerous requirements as to procedure and safeguards which experience shows are necessary in order to enforce the fundamental right involved."); Condon, 913 F. Supp. at 963 ("Because the Constitution specifically delegates to Congress the power to regulate federal elections and the NVRA is limited to federal elections, by its own terms the Tenth Amendment is inapplicable."). The courts also backed up their decisions with references to the Fourteenth and Fifteenth Amendments. See eg., Edgar, 880 F. Supp. at 1221 (finding that the Fourteenth and Fifteenth Amendments' goal of ending racial discrimination through extension of the right to vote is served through the Motor Voter Act's attempt to increase voter participation by racial minorities analysis, without explaining why this is so. Some courts note the lack of precedent for considering the funding factor as relevant,. 7 but they have not articulated a more specific rationale. For example, when South Carolina "sought to support its constitutional arguments with evidence intended to prove that the [Motor Voter Act] is ... a costly burden on the State," the court simply held that "all such testimony is irrelevant to determining the constitutionality of the NVRA." 38 Although that court explained that evidence of the cost of implementing the Act was unpersuasive because such costs were balanced by both related and unrelated transfers from the federal government, 39 it did not elaborate on its assertion that such evidence was constitutionally irrelevant. Other courts, including the Eastern District of Pennsylvania in ACORN v. Ridge' and the Seventh Circuit in ACORN v. Edgar, 4 followed a similar approach.
B. The Brady Act
The Brady Act provides for the establishment of an instantaneous national criminal background check system by 1999.42 Once that computerized system is available, licensed firearms dealers will be able to check the eligibility of would-be gun buyers by contacting the system directly from the point of sale. 43 Until that system is in place, an interim provision establishes that the chief law enforcement officer (CLEO) ' place of residence is responsible for conducting a background check. 45 Upon receiving notice from a dealer, the CLEO has five business days to make a "reasonable effort" to ascertain whether the transfer would violate any federal, state, or local laws. 46 The Brady Act does not provide funding to reimburse the states for the resources consumed by the background checks and related duties during the interim period. 47 Like the Motor Voter Act, the Brady Act has faced constitutional challenges from state officials charged with its implementation.' However, the CLEOs have had somewhat greater success than their Motor Voter counterparts. In five cases, the plaintiffs were able to convince district courts that the provision requiring CLEOs to perform background checks violates the Tenth Amendment. 49 In striking down the requirement, these courts relied CLEOs in the Brady Act challenges discussed in this Note were local sheriffs.
45. See 18 U.S.C. § 922(s). States with their own laws providing for background checks are exempted from the Brady Act. See id. § 922(s)(1)(D). In addition to the background checks, the Brady Act's interim provisions also require CLEOs to destroy records related to completed background checks, see id. § 922(s)(6)(B)(i), and to provide explanations to individuals denied handguns if they so request, see id. § 922(s)(6)(C 50 In New York, the Court had declared that "federal action [that] would 'commandeer' state governments into the service of federal regulatory purposes" is "inconsistent with the Constitution's division of authority between federal and state governments."" 1 Although New York was decided in the context of commands to state legislatures, 52 these courts extended the decision's reasoning to situations involving state executive officials. 3 One district court upheld all the provisions of the Brady Act against a sheriff's Tenth Amendment challenge, determining that "the Tenth Amendment does not prevent the federal government from imposing minimal duties on state executive officers." 54 Three appellate courts have heard Brady Act challenges, and two have upheld the Act. In a consolidated appeal, the Ninth Circuit reversed two district court holdings and ruled that the background check requirement did not violate the Tenth Amendment, reasoning that the Act's obligations represented only a "minimal interference with state functions."" The Second Circuit also reversed a lower court ruling and held that the Brady Act was constitutional, on similar grounds. However, when the Fifth Circuit addressed the issue in Koog v. United States, 58 it held that the Act's background check requirement--"tantamount to forced state legislation"-does violate the Tenth Amendment. 59 In arguing that the Brady Act impermissibly infringes upon state sovereignty in violation of the Tenth Amendment, most of the plaintiffs in these cases, like the officials involved in Motor Voter litigation, emphasized the amount of resources consumed by their Brady Act responsibilities.' However, the Brady Act plaintiffs met with greater success in persuading courts that such issues are relevant to the Tenth Amendment analysis. The lack of funding seems to have influenced several of the courts that struck down the background check requirement.
In Koog, the Fifth Circuit pointed out that local sheriffs' offices faced "fixed and limited law enforcement resources," so that enforcing the Brady Act forced them to give up other responsibilities that the states might prefer them to carry out. 61 The court concluded that this use of state resources was a substantial In National League of Cities v. Usery7 t the Court addressed the constitutionality of the 1974 amendments to the Fair Labor Standards Act, which extended the statute's minimum wage and maximum hour provisions to state employees. 72 The majority noted that while the challenged amendments would cost the states a significant amount of money, cost was not the dispositive factor. 73 Although Justice Brennan disagreed with the outcome of the case, he agreed with the majority that cost alone should not be determinative. 74 The insignificance of compliance costs was again noted in FERC v. Mississippi 75 when the Court reviewed the constitutionality of the Public Utility Regulatory Policies Act of 1978 (PURPA). 7 6 PURPA required state utility commissions to enforce standards promulgated by the Federal Energy Regulatory Commission (FERC) and to follow certain rulemaking procedures. 77 The Court noted Mississippi's claim "that PURPA's requirements must fall because compliance will impose financial burdens on the States. 78 The Court, however, was unconvinced: "in a Tenth Amendment challenge to congressional activity, 'the determinative (finding that the Tenth Amendment provides affirmative limits on congressional power) and Justice Relmquist's majority opinion in National League of Cities v. Usery, 426 U.S. 833, 842-43, 852 (1976) (same), with Justice Brennan's dissent in National League of Cities, 426 U.S. at 856 (stating that the "political process" set forth in the Constitution adequately protects state sovereignty, and thus there is no need to read the Tenth Amendment as providing additional substantive protection for the states), and Justice Blackmun's majority opinion in Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 552 (1985) (same). Yet even justices holding very different views of the Tenth Amendment have been able to agree that the financial impact of a federal mandate, by itself, is not a determinative factor in the constitutional analysis. See infra text accompanying notes 71-74 (noting dissenting Justice Brennan's agreement with National League of Cities majority on this issue); infra text accompanying notes 84-91 (noting similar views of Garcia majority and dissent on this point 
1997]
factor ...
[is] the nature of the federal action, not the ultimate economic impact on the States."' 7 9
The financial burden argument has also failed in Tenth Amendment cases involving federal regulation of private conduct that happens to have indirect effects on state coffers. The plaintiffs in Hodel v. Virginia Surface Mining & Reclamation Association 80 claimed that a statute imposing detailed regulations on the mining industry violated the Tenth Amendment because it would have adverse effects on Virginia's economy (such as a reduction in the tax base)."' In response, the Court stated that "even if it is true that the Act's requirements will have a measurable impact on Virginia's economy, this kind of effect, standing alone, is insufficient to establish a violation of the Tenth Amendment." 8 The Court summarily rejected the plaintiffs' assertion that "an adverse impact on state and local economies is a barrier to Congress' exercise of its power under the Commerce Clause to regulate private activities affecting interstate commerce. '' Just as inadequate funding is not, by itself, sufficient grounds for striking down a statute, the converse is also true: the presence of generous funding does not compel a conclusion of constitutionality. In Garcia v. San Antonio Metropolitan Transit Authority,' the Supreme Court again considered the constitutionality of amendments to the Fair Labor Standards Act (FLSA), 5 this time upholding the act as applied to the states. The Court noted that the federal government, in separate legislation, had provided the San Antonio transit authority with significant financial assistance, 86 statute did not depend on that fact: "Our references to [the Urban Mass Transit Act, a federal statute supplying the states with funds for public transportation] are not meant to imply that regulation under the Commerce Clause must be accompanied by countervailing financial benefits under the Spending Clause. The application of the FLSA to [the San Antonio Metropolitan Transit Authority] would be constitutional even had Congress not provided federal funding." ' Rather, Garcia's outcome depended on the majority's finding that there was no defect in the political process leading to the enactment of the statute. 88 The majority used the existence of countervailing federal funds as evidence that the political process had worked in this case, and that the states had succeeded in having their financial interests protected in Congress. 89 Dissenting Justice Powell, joined by Justices Rehnquist, O'Connor, and Chief Justice Burger, criticized the majority for paying even this much attention to the funding issue. 9° These justices asserted that evidence of federal grants to the states was completely irrelevant to the Tenth Amendment analysis: "Regardless of the willingness of the Federal Government to provide federal aid, the constitutional question remains the same: whether the federal statute violates the sovereign powers reserved to the States by the Tenth Amendment."'" Thus, all nine Justices agreed that the presence of federal funding did not control the outcome of the case, although the majority felt it had some relevance for their reasoning.
In this way, the constitutional irrelevancy of funding is a twoway street. Congress' failure to compensate the states for a mandate's negative impact on state treasuries does not automatically render the act unconstitutional, as shown by National League of Cities, FERC, and Hodel. 92 Likewise, the provision of generous federal funds will not make an otherwise unconstitutional act 93 
B. Unfunded Mandates Do Not "Indirectly Commandeer" State Legislatures in Violation of the Constitution
The argument has been made in some of the Brady Act and Motor Voter cases that forcing states to pay for a federal mandate constitutes indirect commandeering of state legislatures in violation of the Tenth Amendment. 9 5 Specifically, the argument runs as follows: if a mandate does not provide sufficient funds to cover the cost of its implementation, the state must fund it by giving up or decreasing other services, or by raising taxes. By thus forcing the state legislature to allocate funds for activities that Congress, rather than the state legislature, has identified as important, Congress "indirectly commandeers the legislative processes of the state" in violation of New York v. United States. 96 This reasoning is an unwarranted extension of New York. The claim that a federal law is invalid if it indirectly requires state legislatures to allocate funds for implementation has already been rejected by the Supreme Court. In South Carolina v. Baker, 9 7 by state and local governments be in registered form in order to qualify for a federal income tax exemption for interest earned on the bonds. 9 The National Governors' Association (as intervenor) contended that Section 310 commandeered state legislatures in violation of the Tenth Amendment "because many state legislatures had to amend a substantial number of statutes in order to issue bonds in registered form and because state officials had to devote substantial effort to determine how best to implement a registered bond system."'" The Court rejected this argument:
Such 'commandeering' is ... an inevitable consequence of regulating a state activity. Any federal regulation demands compliance. That a State wishing to engage in certain activity must take administrative and sometimes legislative action to comply with federal standards regulating that activity is a commonplace that presents no constitutional defect.''
The Court further observed that under the National Governors' Association's theory, "any State could immunize its activities from federal regulation by simply codifying the manner in which it engages in those activities." ' "ca If a mandate is to be struck down under an extension of New York's prohibition on commandeering, it would have to be under the principle that Congress cannot commandeer state executive branch officials to carry out federal laws 1 (--not on a theory that any action that can be character- ized as "indirect commandeering" of state legislatures is invalid.
In sum, "there is no law to support [the] position that because a state must bear the cost, the legislation therefore fails to pass constitutional muster."' 4 The Supreme Court cases discussed in this section demonstrate that courts must look to the nature of the federal action at issue without regard to whether the states bear the financial burden of that action. There is no precedent for considering the absence or alleged inadequacy of funding as a determinative factor in the constitutional analysis of a federal mandate; in fact, the Court has consistently rejected the suggestion that the level of funding should be a determinative factor.
However, no majority opinion of the Court has ever discussed why funding carries so little weight in the constitutional analysis." 5 There is in fact a very good reason not to take the level of funding into account when conducting the constitutional analysis based on the separation of powers doctrine: examining the level of funding provided and evaluating its sufficiency would involve the courts in issues of policy that must be left to the legislature, and thus courts must avoid making such an inquiry. Part III discusses this rationale in greater depth.
III. A SEPARATION OF POWERS BASIS FOR TREATING FUNDING AS CONSTITUTIONALLY IRRELEVANT

A. Funding: A Question for Congress, Not the Courts
Under the separation of powers doctrine, the fact that funding is or is not provided is not merely inconclusive; it should not be considered at all in a Tenth Amendment challenge. Matters of funding "raise not constitutional issues but questions of policy. They relate to the wisdom, need, and effectiveness of a particular project. They are therefore questions for the Congress, not the The Constitution specifically assigns to Congress the power to spend money from the federal treasury. 7 Decisions regarding how much to spend for a particular law fall within the realm of policy issues left to congressional discretion. For each new unfunded mandate, Congress decides whether to provide funding, and if so, how much to provide. Both these determinations are policy issues that should be left to Congress and should not be reviewed by the courts. As the Supreme Court has noted time and again, its disagreement with a policy choice made by Congress is not sufficient grounds for invalidating a federal statute so long as there is a rational basis for the law: "judicial intervention is generally unwarranted no matter how unwisely [the court] may think a political branch has acted."'" The amount Congress has chosen to provide in any given case may reflect important decisions about how it wants the mandate to be implemented. For example, Congress may have intentionally allocated a fairly small amount of funds in order to encourage states to find the most cost-effective means of implementing the mandate. 9 Problems with determining how much funding is enough are compounded by the difficulties in determining how much it costs to implement the mandate. ' A court should not substitute its findings on any of these dissenting) (quoting Oklahoma ex rel. Phillips v. Atkinson Co., 313 U.S. 508, 527 (1941)). This comment by Justice Brennan, tucked away in a footnote, is perhaps the only reference in Supreme Court jurisprudence to the separation of powers implications of including funding as a factor in Tenth Amendment analysis (or for that matter, the only attempt to provide any sort of rationale at all for rejecting financial burden claims).
107. See U.S. CONST. art. I, § 8 (Spending Clause, conferring on Congress the power "to pay the Debts and provide for the common Defense and general Welfare of the United States"); id. art I, § 9 ("No money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law.").
108. Vance v. Bradley, 440 U.S. 93, 97 (1979); see also FCC v. Beach Communications, 508 U.S. 307, 313-14 (1993) ("Where there are 'plausible reasons' for Congress' action, 'our inquiry is at an end."'); Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 276 (1981) ("The judicial task is at an end once the court determines that Congress acted rationally in adopting a particular regulatory scheme."); Buckley v. Valeo, 424 U.S. 1, 83 (1976) (discussed further infra notes 117-24 and accompanying text); National League of Cities, 426 U.S. at 881 (Stevens, J., dissenting) ("My disagreement with the wisdom of this legislation may not, of course, affect my judgment with respect to its validity.").
109. See Fisher, supra note 9, at 477 (stating that providing full federal funding and allowing states to spend the maximum would discourage exploration of inexpensive remedies).
110. See id. at 476-77.
[Vol. 46:903 issues for those of Congress: "[A] legislative choice is not subject to courtroom factfinding.""' Furthermore, there are broader, systemic considerations at work in legislative funding decisions. Congress may have declined to authorize funds for a specific mandate because it has already transferred large sums of money to the states for related activities (including grants for activities not mandated by the federal government, which Congress is not obligated to subsidize)... and feels that those sums help balance out the cost of implementing the mandate, though they are not specifically provided for implementation.1 3 If courts were to review Congress' decision regarding the appropriate level of funding for a particular mandate, they could not, in all fairness to Congress, ignore the balancing effect of these other transfers to the states." 4 But the consequences of the fed- The court in Condon noted that South Carolina's Department of Social Services, which the state argued would face significantly increased costs as a result of the Motor Voter Act, was "heavily subsidized by the federal government" for costs related to the Motor Voter Act as well as for completely unrelated costs like food stamps. See Condon v. Reno, 913 F. Supp. 946, 956-57 (D.S.C. 1995). See also Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 555. As the Court observed in Garcia (in which the city of San Antonio sought relief from the minimum wage and overtime pay requirements of the Fair Labor Standards Act):
Congress has not simply placed a financial burden on the shoulders of States and localities that operate mass-transit systems, but has provided substantial countervailing financial assistance as well, assistance that may leave individual mass-transit systems better off than they would have been had Congress never intervened at all in the area. Id. The Court pointed out that "[w]hen Congress first subjected state mass-transit systems to FLSA obligations in 1966, and when it expanded those obligations in 1974, it simultaneously provided extensive funding for state and local mass transit" with the Urban Mass Transit Act and that Congress had, over a 20-year period, allocated over $20 billion to states and localities in mass transit aid. Id.
114. Cf. Garcia, 469 U.S. at 555 (noting that although Congress has subjected states and municipalities to minimum wage requirements for mass-transit employees, it also provides substantial funding to these mass-transit systems, thus balancing the effect of the FLSA requirements). Similarly, in Condon, the district court noted: eral courts examining the big picture in these cases to see if overall levels of funding are adequate would be even worse than the effects of examining whether the funding directly tied to a particular mandate is sufficient. The courts would then be reviewing an even broader array of congressional decisions-inquiring into what programs Congress has chosen to fund, and why-and perhaps, in effect, telling Congress it should not be subsidizing as many state activities as it now does.l" This is not the business of the federal courts. In reviewing congressional mandates to the states, courts should not review the policy choices made by Congress, because the legislature is the primary institution charged with making such choices under the Constitution. Rather, under rational basis review, the courts must defer to Congress on these matters." 6
[A]lthough South Carolina complains that it would be required to bear the entire cost of the NVRA, testimony indicated that many of the mandated voter registration agencies are heavily subsidized by the federal government . ... Of course cost is not the touchstone in this constitutional confrontation, but South Carolina's failure even to attempt to examine possible offsetting savings--or even possible net savings overall-seriously undermines South Carolina's claimed fiscal concerns about the NVRA. 913 F. Supp. at 956-57.
115. Not only is this approach constitutionally impermissible, it is unlikely to benefit the states in the long run. If the federal courts did decide to look at funding for particular mandates and then determined that it was insufficient, Congress might respond by providing funding for those mandates at the expense of other transfers to the states, that is, by decreasing the grants it now gives to the states for non-mandated activities (such as the general law enforcement grants described supra at note 112). As a result, state treasuries would likely enjoy no net gain, and might even suffer a net loss.
116. See supra notes 107-111 and accompanying text. The argument against intensive judicial review of congressional funding decisions could also be phrased in terms of the political question doctrine, a combination of the justiciability and separation of powers theories. See ERwIN CHEMERINSKY, FEDERAL JURISDICrION § 2.6.1-.2 (2d ed. 1994). Under the political question doctrine, certain subject areas are deemed non-reviewable. See id. § 2.6.1. In the seminal political question case of Baker v. Carr, 369 U.S. 186 (1962), the Supreme Court listed several characteristics of a political question:
Prominent on the surface of any case held to involve a political question is found a textually demonstrable constitutional commitment of the issue to a coordinate political department; or a lack of judicially discoverable and manageable standards for resolving it; or the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion; or the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government .... Id. at 217. Each of these issues is implicated in the case of congressional spending and funding decisions. However, given the vagueness and uncertainty surrounding the political question doctrine, see CHEMERINSKY, supra, § 2.6.1., and the fact that the Supreme Court has not specifically identified Spending Clause controversies as non-justiciable political questions, see id., this Note focuses on general separation of powers principles, rather than advocating a political question approach.
The Supreme Court has not yet applied a separation of powers rationale in the context of a congressional decision regarding funding of a federal mandate. It has, however, invoked separation of powers principles and recognized the need to defer to the legislative branch in other settings where Congress has established monetary levels that Congress decided were appropriate. In Buckley v. Valeo," 7 the Court was called upon to assess the constitutionality of various provisions of the Federal Election Campaign Act.' The provisions challenged under the First Amendment included the recordkeeping and disclosure requirements of the Act, which were attacked as overbroad. The Act required political committees to keep records of individuals contributing as little as $10, and reports of those contributing over $100 were required to be filed with the Federal Election Commission."' In spite of the significant First Amendment interests at stake-political speech and freedom of association-the Court declined to consider the possibility that Congress had set the thresholds too low." 2 Although the Court agreed that the low thresholds had potential to deter political participation and felt that there was "little in the legislative history to indicate that Congress had focused carefully on the appropriate level at which to require recording and disclosure,"'' these observations were not sufficient to warrant holding the thresholds unconstitutional. Rather, the Court recognized that it must defer to Congress on the issue: "[W]e cannot require Congress to establish that it has chosen the highest reasonable threshold. The line is necessarily a judgmental decision, best left in the context of this complex legislation to congressional discretion."'"
The context of the Buckley decision is analogous to the issues a court faces when asked to consider the impact on states of low (or nonexistent) levels of funding for federal mandates. In both cases, a court is asked to review the level of money that Congress felt was appropriate for achieving its goals. In Buckley, Congress apparently felt that the $10 and $100 thresholds were fair means of preventing corruption," and the Supreme Court refused to 117. 424 U.S. 1 (1976 at 26 (noting that Act's primary purpose was "to limit the review that decision in the absence of evidence that the limits designated were "wholly without rationality."" 12 In the federal mandate cases, Congress has felt it appropriate to provide certain funds (or, in some cases, no funds at all), and the courts similarly must defer to Congress' discretion to establish the appropriate monetary amounts on this issue.
B. A Possible Exception: Mandates that Threaten States' Existence
It is conceivable that, at some point, a federal mandate might impose such an overwhelming financial burden on a state as to threaten the state's very existence." 2 If the obligations created by the Motor Voter Act or Brady Act were so extensive and expensive that the states were unable to carry on any functions other than voter registration or gun control enforcement, then it would be appropriate to consider the mandate's implementation costs and the lack of federal funding for those costs in assessing its constitutionality. Only when the very act of complying with the statute would render the state unable to carry on any other funcactuality and appearance of corruption resulting from large individual financial contributions").
124. Id. at 83. 125. The Supreme Court has long recognized some degree of state sovereignty, includig the need to ensure that the states' continued existence as states is not threatened:
[ (1868)). See also Metcalf & Eddy v. Mitchell, 269 U.S. 514, 523 (1926) (stating that "neither government may destroy the other nor curtail in any substantial manner the exercise of its powers"). The more difficult question has been how to protect such sovereignty. See, e.g., Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 547 (1985) ("What has proved problematic is not the perception that the Constitution's federal structure imposes limitations on the Commerce Clause, but rather the nature and content of those limitations.").
The emphasis here is on protecting states and their governments; therefore, a threat to a local government or a single department within a local government should not be enough to justify striking a federal statute when the rest of the state is not affected to the same degree. The claim made by the plaintiff in Romero, for example, that the law enforcement agency of a single local jurisdiction within the state was unable to carry out all its functions, is insufficient to warrant striking the Brady Act. See Romero v. United States, 883 F. Supp. 1076, 1086-88 (1994); see also Mack II, 66 F.3d 1025, 1032 (9th Cir. 1995) (sheriffs Mack and Printz arguing that background checks will "take all of their time or so much of it that they will be unable to perform their regular county duties").
tions should a lack of funding become a determinative factor in the Tenth Amendment analysis. Merely speculative concerns about such an effect should not be sufficient to justify striking down a statute, however. 1 Rather, the alleged destructive effects would have to be extremely probable, as well as directly linked to the lack of adequate funding.
Several courts have acknowledged hypothetical arguments along these lines in the Brady Act and Motor Voter cases, only to dismiss the suggestion that they are applicable to the particular case under consideration. As Judge Posner explained in Illinois' Motor Voter appeal:
Illinois advances the... notion that to make a state administer federal elections fatally compromises state sovereignty .... We suppose, although it seems extraordinarily unlikely, that Congress might attempt to use the power granted in Article I section 4 to destroy state government, perhaps by constituting all employees of the state full-time federal voting registrars in order to make sure that every eligible federal voter in every state was registered. Maybe if Congress went that far it could no longer be thought to be merely altering the state's regulation of federal elections.'
But the court quickly rejected the idea that such circumstances were present in the context of the Motor Voter Act: "Evidently the costs of complying with congressional alterations in the times, places, and manner of holding federal elections have not imposed a significant fiscal burden on the states, let alone the kind of staggering burden that might give color to Illinois' argument."" n Similarly, the Ninth Circuit in Mack v. United States ' 29 agreed that at some point, a federal statute enlisting the aid of state employees to achieve its objectives could become "so burdensome to the State that it violates the Tenth Amendment": "Surely the federal government cannot stall the state government in its tracks by imposing all-consuming federal duties on the State's employees."' 30 However, the court concluded that the provisions of the Brady Act do not reach that point. 1 3 ' And the Second Circuit, upholding the Brady Act in Frank v. United States,' acknowledged that federal legislation could be "so onerous as to threaten the effectiveness of the States in our federal system,"' 33 but likewise found that the burden imposed by the Brady Act was not "so significant quantitatively that it rises to the level of a constitutional violation." 134
CONCLUSION
State officials who bring Tenth Amendment challenges to federal mandates often point to an inadequacy of funding to bolster their claim that the mandate is unconstitutional. But funding should not be a determinative factor in a Tenth Amendment analysis. Separation of powers principles require Congress, not the courts, to make decisions regarding funding for the execution of duties imposed by federal law. The words of the Court in another context aptly summarize the reasons for rejecting the claim that courts should review Congress' funding decisions: "[the] argument is flawed, not only because it lacks precedential support and is contrary to statements in this Court's opinions, but also because it invites the Court to involve itself in what is clearly a legislative task which the Constitution has left to the political processes."' ' 5 Some courts, like those that have heard challenges to the Brady Act, have erred by allowing funding issues to influence their decisions.16 Other courts, including the Supreme Court and courts that have heard challenges to the Motor Voter Act, recognize that funding should play no role in the constitutionality determination, but have not pursued a separation of powers analy- sis. 37 The rationale set forth in this Note, grounded in the separation of powers, provides courts with a solid reason to decline to consider funding when states urge them to overturn a statute because it is an "unfunded mandate." 3 ' Likewise, this Note provides courts with a basis for rejecting arguments by the federal government that the presence of funding (tied directly to the mandate or not) should weigh in favor of upholding a statute. The rule against reviewing Congress' funding decisions should apply regardless of the constitutional clause Congress has legislated under-whether a highly specific enumerated power like the Article I, Section 4 power to regulate federal elections (used to pass the Motor Voter Act) or a broader power, such as the Commerce Clause (the source of the authority to pass the Brady Act). While states may believe a rule that prohibits the review of funding decisions makes challenging unfunded mandates more difficult, such a rule does not restrict any of the methods already available for successfully challenging a federal statute.' 39 For instance, an unfunded mandate can always be challenged on grounds that it exceeds the scope of the power under which Congress purports to legislate.'° A federal law is also unconstitutional if it directly instructs a state legislature to enact particular legislation . 41 A voluntary condition attached to the receipt of federal funds is invalid if it violates a separate constitutional provision, such as the First Amendment. And after the Supreme Court announces its decision in Printz, states might also have the argument that a mandate enacted under the Commerce Clause unconstitutionally commandeers state executive officials into implementing and enforcing a federal law. Furthermore, the states always have the right to lobby Congress for relief (in the form of fewer mandates or more funding).'" But states should not rely on the 137. See supra text accompanying notes 35-41 (discussing Motor Voter cases), 70-94 (discussing Supreme Court cases).
138. Given the high financial costs and political implications of federal mandates, see supra notes 3-5, 9-17 and accompanying text, such challenges are bound to continue in the future. fact that a federal mandate is inadequately funded to support a Tenth Amendment challenge. Other circumstances must render the statute unconstitutional in order for their Tenth Amendment challenge to be successful.
A rule against treating funding as a determinative factor in Tenth Amendment analysis actually protects the states against congressional overreaching. If the presence of federal funding were enough to ensure that a federal mandate would be held constitutional, the federal government could purchase intrusions into state sovereignty and avoid Tenth Amendment problems simply by providing funding for an otherwise unconstitutional mandate. By refusing to allow states to forfeit aspects of their sovereignty in exchange for federal funds, the rule advocated in this Note protects the states from their own "best intentions."" 14 Justice O'Connor, writing for the majority in New York, recognized that "powerful incentives might lead both federal and state officials to view departures from the federal structure to be in their personal interests."' 6 She explained that "it is likely to be in the political interest of each individual official to avoid being held accountable to the voters" for certain difficult decisions. 47 As a result, both state and federal officers might prefer a congressional statute that forced state officials to make those decisions, even though such a statute might be unconstitutional. "The interests of public officials thus may not coincide with the Constitution's intergovernmental funded Mandates Reform Act (UMRA), Pub. L. No. 104-4, 109 Stat. 48 (codified in scattered sections of 2 U.S.C.), in 1995. UMRA requires federal agencies to prepare statements estimating and explaining the costs of any proposed federal regulations that may require state or local governments to spend, in the aggregate, $100 million or more in a single year. See 2 U.S.C. § 1532 (Supp. I 1995). UMRA also requires the Congressional Budget Office to estimate the costs of new federal mandates being considered by Congress. See id. § 658. However, it remains to be seen how successful UMRA will be in reducing unfunded mandates. The long-term effectiveness of the statute may be limited: "A future Congress seeking the political benefits of a new unfinanced mandate will not be deterred by a prior Congress' anti-mandate commitment." Zelinsky, supra note 4, at 484 n.2; see also Gillmor & Eames, supra note 1, at 409 (arguing that a statutory solution to the unfunded mandate problem would be inadequate, and therefore a constitutional amendment is needed to address the problem). Furthermore, it will be difficult, if not impossible, to enforce UMRA; agency actions taken under the act are subject to only limited judicial review, see 2 U.S.C. § 1571, and the inadequacy of or failure to prepare estimates or statements required by UMRA cannot be used as grounds for invalidating an agency rule. allocation of authority. Where state officials purport to submit to the direction of Congress in this manner, federalism is hardly being advanced."' State officials are concerned, understandably, about the growing number of unfunded federal mandates, and may initially oppose the rule this Note proposes. In the long run, however, a rule that excludes funding issues from Tenth Amendment analysis protects the states against congressional intrusions into state sovereignty, while allowing states to pursue traditional means of challenging federal statutes on Tenth Amendment grounds. 148 . Id. at 183; see also id. at 182. (stating that "[w]here Congress exceeds its authority relative to the States . .. the departure cannot be ratified by the 'consent' of state officials").
